Partnership law in the Netherlands

New proposals for a liability regime
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Partnership law in the Netherlands




Informal working group - proposal




Three elements of the proposal
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Different types of Dutch partnerships

1. Maatschap — (professional) partnership

a. Silent: both professional and non-professional activities
b. Public: professional activities

2. Vennootschap onder firma — general partnership
a. Public: non-professional activities

3. Commanditaire vennootschap — limited partnership
a. Public: non-professional activities

No legal personality.



Professional partnership

Objective criteria

Agreement

Two or more parties

Contribution by each of the parties (capital, goods, use of goods, labour)
Sharing of the benefits

Collaboration on the basis of an equivalent position

e wh e

Intention to form a partnership is not important

Property committed to the partnership
e Separate patrimony



General partnership

Difference with the professional partnership

1. Type of activities
2. Representation rules
3. Liability rules



Proposal of the informal working group for new
partnership law: legal personality

Legal personality

* Simplified property regime

* Entry and exit less cumbersome

* Supports restructuring

* No notarial deed

* The day after the day of registration in the commercial register

* Registration not a constitutive act: possible public partnership without legal
personality

Partners will be contracting parties in addition to the partnership when the
partnership enters into contracts



Current liability regime

Professional partnership

* Two separate claims:
1. vis-a-vis the partnership
2. vis-a-vis the partners personally
* Free choice which claim to assert and in which order

Personal liability of partners

1. Divisible or non-divisible: equal versus joint and several

2. Contractual breach or tort/obligation arising from law: partnership law
3. Service agreements: joint and several, exculpation (opt-out option)

Ad 2: partners at the time the partnership’s liability for the obligation arose
Ad 3: partners at the time the partnership entered into the agreement



Current liability regime

General partnership

* Two separate claims:
1. vis-a-vis the partnership
2. vis-a-vis the partners personally
* Free choice which claim to assert and in which order

Personal liability of partners

1. Divisible or non-divisible: both joint and several

2. Contractual breach or tort/obligation arising from law: partnership law
3. Service agreements: joint and several, exculpation (opt-out option)

Ad 2+3: partners at the time of the subpoena and exited partners that were
partners at the time the obligation arose if the claim has not expired



New proposed liability regime by informal working group

Two categories of obligations

1. Obligations to perform
2. Obligations arising from law

Only the first category will involve partnership law liability

* Professional partnership: personal liability of partners for equal shares unless
a service agreement

* General partnership: joint and several personal liability of partners

The second category is governed by the rules that govern the obligation:

* Contractual breach: partners are parties to the contract in addition to the
partnership: personal liability

e Tort: partnership and the partners who acted



New liability regime

Exemption for professional activities: limited liability

 Agreement entered into by the partnership

* Professional activities under a service agreement

* Partnership liability

* Only partners who have been charged with the assignment: personally liable

* Lack of clarity about who has been charged: every partners is deemed to be
charged

* Professional error: malpractice / misconduct / negligence

e Exculpation possibility

Other differences
* Liability entry and exit



Conclusion

Unjustified distinction between professional and non-professional activities
Difference in liability-regime of professional and general partnership when it
concerns obligations to perform

Complicated: several books in Dutch Civil Code to find liability rules

More protection for voluntary creditors than involuntary creditors as a result
of protection of partners that did not commit the tortious act that can be
attributed to the partnership: no extra protection for creditors included in the
proposal

Exemption
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